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I N T R O D U C T I O N
Christopher E. Stone,  Director

Police in any society are accountable to their commanders, but in a

democracy they must be accountable to others as well: to the legislature,

to the press, to associations of citizens, and to the law. Citizens of a

democracy should expect their police not only to enforce the law, but to

respect it. Therefore, at least in theory, when police themselves violate the

criminal law, someone must prosecute them.

In practice, prosecutions against the police for misconduct, especially for

murder, torture, or the excessive use of force, are extraordinarily difficult to

bring. Obtaining convictions is even harder. Few prosecuting agencies

have both the resources and the commitment to devote specialized units

to these cases on a permanent basis. As a result, in most jurisdictions,

prosecutions of police are rare; and, when they are brought, most prosecu-

tors assigned must first learn the special skills that these cases require.

The longest standing exception is the Civil Rights Division of the United

States Department of Justice. In addition to its other units, the Division

maintains a permanent staff of prosecutors specializing in the prosecution

of law enforcement officers. The experiences of those prosecutors have

much to say both about the nature of police misconduct and about the

strategies that prosecutors anywhere can employ to hold police account-

able to the law.

The Civil Rights Division is not the most direct mechanism of police

oversight in the nation, nor is it the primary mechanism on which the

people of any single jurisdiction rely; but since its birth under President

Eisenhower and maturation under Presidents Kennedy and Johnson, the

Division has been the most steady and longest lasting instrument of

police accountability in the United States.

In order to better understand how its role has evolved since the 1960s,

Vera gathered together for a day of discussion five former heads of the

Division, two veteran Division attorneys, and its current chief, Bill Lann

Lee. We asked them to begin by telling us the stories of prosecutions that

captured the difficulties that the Division faced and the lessons that they

learned. Starting with those stories and the discussion they spurred,

Alexis Agathocleous has created this guide to the Division’s experience

in the prosecution of police. We hope this booklet proves useful both to

students of law and to those who must craft new mechanisms of police

accountability in democratic states around the world.
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THE  federal role  IN PROSECUTING POLICE

MISCONDUCT: OPPORTUNITIES AND OBSTACLES

Since its inception in 1957,

the Civil Rights Division of the

U.S. Department of Justice has

been responsible for the federal

prosecution of police miscon-

duct. Every year, the Division

prosecutes local, state, and fed-

eral law enforcement officials

who abuse their power and vio-

late the civil rights of civilians.

Performing this role has proved

to be an extraordinarily difficult

task. Over the past four decades,

federal prosecutors have con-

fronted numerous obstacles in

bringing these cases—some of

which have endured, and some

of which have shifted with the

social and political climate. The

Civil Rights Division has accord-

ingly modified its tactics, ac-

quired a stronger arsenal against

police abuse, and won some sig-

nificant victories. Based on the

reflections of a group of former

Assistant Attorneys General and

current Division staff, this book-

let traces these shifts and pin-

points some of the lessons

learned about the strengths as

well as the limitations of federal

prosecution.

The Division has two chief

weapons with which to respond

to police misconduct: criminal

prosecution and civil litigation.

The vast majority of federal ac-

tion against police abuse of force

has consisted of criminal cases,

involving individual officers and

individual incidents. For over 35

years, this was the only avenue

open to federal prosecutors. But

the 1994 Violent Crime Control

and Law Enforcement Act pro-

vided the Civil Rights Division

with an important new weapon:

the ability to take civil action

against governmental authorities

who have unlawful policies or

engage in a pattern-or-practice of

conduct that deprives individuals

of their rights.

Federal prosecution can be a

very powerful weapon against

police misconduct. Successful

criminal cases demonstrate that

abuse of power is intolerable and

vindicate the rights of victims,

who are disproportionately from

minority groups. Meanwhile, civil

cases have resulted in compre-

hensive reform packages that bear

the potential to dismantle institu-

tionalized abuse in police depart-

ments or agencies.

But the impediments to achiev-

ing convictions are considerable,

and even when the Division suc-

cessfully prosecutes, observers

question the significance of the

outcome—particularly in criminal

cases. Furthermore, federal pros-

ecutions are extremely labor-in-

tensive, and resources are scarce.

Observers point out that while

law enforcement budgets have

consistently grown in the past

decades, the number of personnel

at the Civil Rights Division—and

therefore the number of investiga-

tions, indictments, and convic-

tions it pursues—has remained

largely static.1 They also draw at-

tention to the fact that although

the Department of Justice em-

ploys 9,168 attorneys, there are

currently only 20 full-time attor-

neys who work on misconduct

cases in the Criminal Section of

the Division.2

For this reason, the Division

is simply unable to take on all

police misconduct cases. Perhaps

the greatest dilemma the Divi-

sion faces, therefore, is deciding

how to distribute its limited

resources: which cases to pros-

ecute, how to overcome the ob-

stacles it confronts, and whether

to pursue criminal or civil op-

tions. Focusing on the issues that

have emerged over the last four

decades, this document brings

together the observations, con-

clusions, and opinions of some

of the individuals who have been

responsible for making those

decisions.
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Initial challenges: THE PROBLEMS OF RACISM

AND NONCOOPERATION

In the Division’s early years,

“the problem of police

misconduct was totally

beyond reach.”

— Burke Marshall

cause grand juries were almost

invariably unwilling to indict

police officers. The Division

attempted to work within these

constraints, sometimes reducing

charges in order to circumvent

the jurisdiction of grand juries;

as Marshall says, “we might

have charged some police officer

with a misdemeanor, simply

in order to put a case on a non-

felony basis.” Grand and trial

juries were extremely difficult

to work with, Marshall recalls.

“Blacks were totally excluded,

no women were put on grand

juries, and there was no way for

us to control this.” Reflecting on

observations about the grand

jury system made by Division

prosecutors today—that despite

certain problems, it is extremely

helpful to federal prosecutions—

Marshall concludes that prog-

ress has been made. “The grand

jury was not an asset to us,” he

explains, “it was a hindrance.”

And even when a case did clear

the grand jury, it proved equally

difficult to convince trial juries

to convict.

The Division’s small staff was

responsible for enforcing a wide

range of new civil rights legisla-

tion, from the Civil Rights Acts

of 1960, 1964, and 1968 to the

Voting Rights Act of 1965. In the

midst of this considerable task,

police misconduct cases were

simply not yet prioritized.

Stephen Pollak, who served as

Assistant Attorney General in

The Civil Rights Division’s

earliest cases presented federal

prosecutors with what seemed to

be insurmountable obstacles.

Overtly racist violence was wide-

spread, particularly in the South,

and often involved law enforce-

ment officials—providing the

impetus for the first Civil Rights

Division prosecutions. Federal

enforcement of civil rights

statutes was a relatively new

concept, and few local officials

or civilians were willing to coop-

erate with the Division.3 Further-

more, the Division had precious

few resources at its disposal.

Burke Marshall, Assistant Attor-

ney General for Civil Rights

between 1961 and 1965, recalls

that given these restraints, “the

problem of police misconduct

was totally beyond reach.”

The cases that Marshall re-

members did not involve small

groups of officers, isolated

incidents, or misconduct hidden

from the public view. Rather,

he explains, they involved “lynch-

ings in which law enforcement

officers—including deputy sher-

iffs—participated.” That police

officers engaged so publicly in

civil rights abuses and racially-

motivated crimes indicates the

extent of the impunity they en-

joyed and the likelihood that they

would refuse to cooperate with

Division investigations.

Police misconduct cases were

notoriously difficult to investi-

gate and prosecute, not least be-

Burke Marshall

the mid-1960s, recalls that

“while there was a tremendous

flow of complaints about police

misconduct, there were only a

handful of people handling them

at the Division. It was mainly a

paper transaction: They came

in and they went out. Nothing

happened because they were

not a priority.” The Division did

address some exceptionally

serious and high-profile cases

of misconduct involving large

numbers of victims. However,

Pollak remembers, “we had not

focused on ‘non-egregious’

incidents of misconduct as a

significant racial issue.”
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Negotiating relationships WITH THE FBI

AND STATE AUTHORITIES

As the Civil Rights Division

continued to prosecute police

misconduct, new hurdles that

impeded its ability to enforce

civil rights laws emerged. What

later became known as the

Orangeburg Massacre illustrates

two central problems that federal

prosecutors faced. First, relations

between the Division and the

Federal Bureau of Investigation

(FBI)—on which it was depen-

dent for crucial investigative

work—were frequently tense.

And second, state-level inaction

on misconduct cases meant that

the Division was forced to pros-

ecute in situations that should

have been dealt with by state

authorities first.

PARTNERSHIP WITH THE FBI
In 1967, a student chapter of the

NAACP at South Carolina State

College in Orangeburg unsuc-

cessfully attempted to convince

Rights at the time, recalls the

Orangeburg Massacre:

There was a terrible overreac-

tion on the part of the policing

authority, and so the Justice

Department immediately dis-

patched our best people down

there. As matters went on, the FBI

got involved and carried out an

investigation of the South Caro-

lina State Police for criminal

conduct. But it turned out that the

Special Agent in charge of the

local FBI investigation, Charles

DeFord, who essentially had on-

the-scene control, was bunked up

with Chief Strom of the South

Carolina State Police, and was

interviewing his own staff who

were in turn interviewing the

Police Chief. I don’t think we

knew that for some period of time,

and I don’t suggest that his report

was unsound. I’m just saying I

was surprised.

Close relationships between the

FBI and local police officials inevi-

tably awakened suspicions about

the investigative process. Local

FBI agents were later discovered

to have withheld crucial informa-

tion from the Division, including

the fact that three FBI agents ac-

tually witnessed the shootings.5

This tension between the Divi-

sion and the FBI was fairly typical

Harry Floyd to desegregate his

bowling alley, the All Star Bowling

Lanes. On the night of February 6,

1968, a group of students, includ-

ing members of the Student Non-

violent Coordinating Committee,

marched to the alley. When they

were confronted with law enforce-

ment officials, disorder erupted

and several students were beaten.

The following day, a student griev-

ance committee announced a

march on city hall and a boycott of

local businesses in response to the

beatings. South Carolina’s Gover-

nor Robert E. McNair dispatched

600 National Guard troops onto

the scene. That evening, students

attempted to start a bonfire on the

edge of campus near the com-

mand post of the patrolmen.

When a fence post was thrown

and struck an officer, the police

opened fire. Thirty students were

shot, three of whom were killed.4

Stephen Pollak, the Assistant

Attorney General for Civil

Angry students protest a segregated bowling alley
in Orangeburg, South Carolina. Thirty students
were shot, three of whom were killed, when high-
way patrolmen opened fire into the crowd.
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The strong relationship

between the Division and the

FBI today is “a real sea

change from the kind of

hostility that we’ve seen in

the past.”

— Bill Lann Lee

Bill Lann Lee

at the time. As James Turner,

former Deputy Assistant Attor-

ney General for Civil Rights, re-

members, “during the days when

police abuse cases were most

often a by-product of the civil

rights revolution, the Bureau’s

all-white corps of agents seemed

unable or reluctant to treat most

claims of police misconduct as

deserving of investigation.” Fur-

thermore, “on the local level, the

FBI always had a cooperating,

symbiotic relationship with local

police.  Agents who worked on a

daily basis with their local coun-

terparts found it hard to file ob-

jective reports about claims of

police abuse. And, in an organi-

zation in which promotions were

determined by the number of

successful prosecutions on

which an agent worked, even the

most diligent and open-minded

agents were hard pressed to

spend their time on civil rights

cases.”6

Current Acting Assistant Attor-

ney General for Civil Rights Bill

Lann Lee describes a consider-

ably contrasting relationship be-

tween the two organizations

now. “Not only does the FBI do

our investigative work,” he ex-

plains, “but the Division and the

Attorney General are constantly

talking with them about further

work they could do, improving

the quality of investigations, and

getting more attention for civil

rights cases. It’s a real sea

change from the kind of hostility

that we’ve seen in the past.”

Much of the challenge in devel-

oping a relationship between the

Division and the FBI, Lee argues,

is fostering effective communica-

tion between the two: “A lot of

effort is going into matching up

cases—which cases we consider

important and which cases the

FBI considers important. They

are an independent outfit, so we

have had to develop this coordina-

tion.” By the 1990s, the Civil

Rights Division was requesting

several hundred FBI investiga-

tions annually—around 400 in

1997. But the FBI initiates the

majority of police misconduct

investigations itself, passing on

its findings to the Division. It

conducted approximately 2,900

such investigations in 1997.

STATE INACTION
Orangeburg also exemplified the

unwillingness of state officials to

take action against officers in-

volved in incidents of miscon-

duct. The Division was keen to

encourage state officials to bring

such cases themselves. However,

no state action followed the report

that resulted from the local FBI

investigation—no state grand jury

was convened and no local pros-

ecution launched. Considering

the severity of the shootings, the

Division therefore decided to con-

duct its own investigation and

was provided with evidence by

the South Carolina State Advisory

Committee of the Civil Rights

Commission. The investigation

was long and difficult, not least

because local police officials in-

structed officers not to cooperate

with federal investigators, includ-

ing those from the FBI. After sev-

eral months, the Division con-

vened a federal grand jury. After

eight days of testimony, the grand

jury refused to indict.

Pollak remembers that after this

failure to indict, “Ramsey Clark,

who was the Attorney General at

the time, asked us to bring in fur-

ther information.” The federal

grand jury had refused to charge

officers in what seemed to be a

clear case of abuse—a judgment

that Governor McNair described

as fair. Rather than dropping the

case, as it ordinarily would after a

failure to indict, the Division re-

viewed the grand jury testimony.

“The conduct, in Clark’s view, the

Department’s view, and my view,

was subject to prosecution,” Pollak

says. “There had been no action by

the State of South Carolina relat-

ing to the event, so despite the

refusal to indict, we exercised the

federal role.”

In a highly unusual move, the

Division decided to bring the pa-

trolmen involved to trial by filing

a criminal information. It alleged

that eight patrolmen willfully

fired at the students “with the

intent of imposing summary pun-

ishment upon those persons,”

thereby violating their Constitu-

tional right “not to be deprived of

life or liberty without due process

of law.”7 At the time the offense



8 P R O S E C U T I N G  P O L I C E  M I S C O N D U C T

was a misdemeanor and carried

a maximum penalty of a year in

prison and a $1,000 fine. The

Division also acted to require All

Star Bowling Lanes to desegregate

in compliance with the 1964 Civil

Rights Act. The gravity of the

events in Orangeburg meant that

the Division felt compelled to

intervene and prosecute. But their

efforts did not pay off. The trial

jury proved as reluctant to con-

demn the police as the federal

grand jury: “In the end,” Pollak

remembers, “there were ‘not

guilty’ verdicts.”

This decision reflects the diffi-

culty of the Division’s position.

Local authorities are primarily

responsible for investigating and

prosecuting such violations of

civil rights, with federal authori-

ties serving as a backstop in case

of inaction. However, the local

FBI investigation was suspect at

best, and it resulted in no state

action whatsoever.

Reflecting on Orangeburg,

Stephen Pollak still believes that

the Division’s strategy should be

to wait and intervene once, for

whatever reason, local authorities

have failed to act. “The whole job

is to get local authorities and dis-

trict attorneys to bring these de-

partments in line and bring pros-

ecutions,” he says. “If they don’t,

the Civil Rights Division is out

there to come in and vindicate the

rule of law for all to see, without

any expectation that it will pros-

ecute all cases. The whole name

of the game is to have these coun-

ties police themselves.” Despite

the fact that the Division never

obtained a conviction in the case,

Orangeburg remains an example

of how state inaction on police

misconduct forced the federal

government to intervene.

Juries:  THE   DIFFICULTY OF

OBTAINING CONVICTIONS

Despite the strength of the cases that the Division prosecutes, juries around
the country are frequently unwilling to convict police officers. Prosecutors
accustomed to benefitting from the sympathies of jurors for the police and
against criminals, here find these sympathies working against them. Thomas
Perez, Deputy Assistant Attorney General for Civil Rights, recalls a case
in which “the victim was an undocumented Mexican national, who may have
been involved in trafficking illegal narcotics. Despite the fact that he was
shot in the back and there were other egregious circumstances, we had
difficulty obtaining a conviction. There is a war against drugs on the border
and you’re prosecuting the warriors? There was hostility towards that con-
cept.” Perez does not feel that that such attitudes are limited to border
states. “We certainly encounter hostilities everywhere. You may take a case
in the Midwest where you will encounter jurors who simply have relatives in
law enforcement.”

Not only do many juries feel sympathy for police officers, they are often
suspicious of victims. Drew Days, Assistant Attorney General for Civil Rights
between 1977 and 1980, believes that this is because the victims of police
brutality are often marginalized:

We talk about caste systems [in other countries], but we have one in the

United States. Police, as an institution, pick their victims very carefully. They

pick racial minorities, they pick the poor, they pick the homeless, they pick

homosexuals, they pick people who in their estimation are strangely dressed.

They pick those who do not make very persuasive witnesses. So what you have

is a nice, neat, well-spoken cop who says ‘I was doing my duty,’ and a victim

who is often inarticulate, often with a criminal record, and often without any-

body to provide character support.

This dynamic makes police misconduct cases even harder to win.

The Division’s strategy is to

intervene once local authori-

ties have failed. “The whole

name of the game is to have

counties police themselves.”

— Stephen Pollak

10 P R O S E C U T I N G  P O L I C E  M I S C O N D U C T

Stephen Pollak



ASSESSING THE limitations OF INDIVIDUAL

CRIMINAL PROSECUTIONS

The 1970s saw the Division’s

first attempt to prosecute whole

departments rather than indi-

vidual officers. Division prosecu-

tors became aware that even

when individual criminal pros-

ecutions were successful, they

often failed to eliminate the larger

culture of abuse and impunity

that framed these cases. Drew

Days was Assistant Attorney

General for Civil Rights in the

late 1970s. He remembers the

prosecution of members of the

Philadelphia homicide squad as

“an object lesson on the limits of

this enforcement mechanism.”

The defendants, he explains,

were notorious for telling

suspects in interviews that they

would hit them so hard that their

hearts would stop if they didn’t

cooperate. This was a squad that

ultimately got a completely

innocent civilian to confess to an

arson-related murder of a family

in North Philadelphia. It was quite

a devastating bunch.

The Division tried this case,

and won. But Days recalls that the

victory failed to spark any change

in the department or prevent fur-

ther abuse:

After the officers were con-

victed, they took appeals. When

Frank Rizzo, police chief in

Philadelphia at the time, was

asked whether he was going to

suspend the convicted officers, he

said ‘no.’ He said that these

officers were innocent until

proven guilty by the U.S. Supreme

Court, and that he was not going

to do anything to violate that

presumption of innocence. So

we’re talking about one of the

most powerful tools the federal

government possesses being

essentially toothless when dealing

with institutional and organic

problems within a police depart-

ment like Philadelphia’s. It made

no systematic change in the way

that the police department

functioned. Another group simply

came forward, took over the

homicide squad, and presumably

did many of the same things.

Others agree that individual

prosecutions often fail to produce

the institutional changes needed

to eliminate future abuse. John

Dunne, Assistant Attorney Gen-

eral between 1990 and 1993, ob-

serves, “I really don’t think that

those few isolated successful

prosecutions have had the trickle-

down effect that you would hope

on the common denominator of

police misconduct.”

In Philadelphia, violations of

citizens’ rights continued to occur

and dozens of cases of  miscon-

duct remained unaddressed. Staff

at the Civil Rights Division real-

ized that the incidents they had

prosecuted were not isolated, but

rather that the Police Depart-

ment’s management actually fos-

tered misconduct and condoned

cover-ups. In April 1979, the Po-

lice Project of the Public Interest

Law Center of Philadelphia

(PILCOP) confirmed the extent

of the problem, publishing

evidence that between 1970 and

1978, Philadelphia police officers

killed 75 people who were not

involved in a violent felony, were

unarmed, and were running

away when shot. They found

that, on average, the police shot

a civilian every week, and that

two-thirds of those killed by

police were African-American or

Latino. Only nine of these inci-

dents of deadly force resulted in

disciplinary hearings.8

CIVIL ACTION
Faced with these facts, Drew Days

remembers, federal prosecutors

“began to think about what

course of action might be avail-

able that hadn’t yet been tried.”

In an unprecedented move, the

Division decided to take civil

action against the Philadelphia

Police Department and key city

officials—including the mayor,

the medical examiner, the police

commissioner, and 15 other

police administrators.

Division prosecutors filed

United States v. City of Philadelphia

in August 1979, alleging system-

atic police abuse of civilians, and

departmental policies and prac-

tices that deliberately encouraged

such abuses. They introduced

evidence of routine brutality; use

of force to extract information

V E R A  I N S T I T U T E  O F  J U S T I C E 9
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and confessions; illegal stops,

searches and seizures; and regu-

lar use of racial slurs by officers.

They asserted that the defendants

allowed the use of firearms in

situations proscribed by state or

federal law, condoned fragmented

investigations into incidents of

abuse, suppressed incriminating

evidence of police wrongdoing,

accepted implausible explana-

tions for violent incidents caused

by police, harassed complainants

and witnesses, and terminated

investigations of incidents of mis-

conduct prematurely. They also

accused the defendants of refus-

ing to discipline officers for

known violations, and ignoring

the disproportionate victimization

of racial minorities.9

Drew Days remembers that

the Division “put every resource

into that case that we reasonably

could. We had a prosecution

team of six or seven lawyers, an

ancillary support staff, and a spe-

cial team of FBI agents. We had

an amazing group working on

the case.”

The civil lawsuit significantly

expanded the Division’s previous

action against individuals at the

Philadelphia Police Department.

Rather than targeting specific

officers for specific criminal

acts, the Division turned the

spotlight onto institution-wide

misconduct for the first time.

But the defendants vigorously

challenged the lawsuit’s legality,

arguing that the Attorney General

had no standing to mount such a

prosecution. Congress, they con-

tended, had repeatedly denied the

Attorney General the power to

“seek to advance the civil rights

of third persons,” and the United

States itself had no legal interests

that had been affected by any

actions of the Philadelphia

Police Department.10 The defen-

dants prevailed and the case

was dismissed.

THE burden of proof

The sheer difficulty of obtaining a conviction is another hurdle that leads civil rights prosecutors to wonder if criminal
prosecution is ultimately their best option. Under current laws—those that it has used to prosecute police misconduct
since its establishment—the Division is obligated to prove a defendant’s specific intent to deprive a victim of constitu-
tional rights. For example, in a case involving excessive force such as that in Philadelphia, Division prosecutors had to
show that the officers not only used excessive force but intended to do so—a requirement that critics say poses signifi-
cant obstacles to civil rights prosecutions. The quantum of proof necessary to expect a conviction is equally daunting,
often resting on what some lawyers call “the blood-on-the-floor factor.” Drew Days explains, “when you have a death or
serious bodily injury involved, you up the chances of getting a conviction. But if the case involves an altercation be-
tween a police officer and a citizen, and there is an injury such as a broken bone or missing teeth, it is unlikely that
one will get a conviction.”

Despite this setback, federal

prosecutors and civil rights advo-

cates continued to argue that fed-

eral civil cases should be allowed.

If the law did not currently permit

the Division to sue, then Con-

gress should change the law. Us-

ing United States v. City of Phila-

delphia as a model, they proposed

that the Civil Rights Division

should be authorized to bring

actions against departments that

engage in a pattern-or-practice of

depriving civilians of their rights.11

Because pattern-or-practice suits

would be aimed at entire law en-

forcement agencies, proponents

pointed out, they would enable

the Division to target institutional

and organic problems in a way

that criminal prosecutions could

not. These proposals were re-

jected by Congress in 1980 and

again in 1991. But in 1994 Con-

gress finally awarded the Civil

Rights Division authority to bring

these civil cases.
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The investigation and pros-

ecution of police officers in

Ironton, Ohio “began to

restore the community’s

belief in the rule of law and

respect for government.”

—Thomas Perez

CRIMINAL PROSECUTIONS today

Despite the problems that

criminal prosecutions pose, the

Civil Rights Division continues to

bring these cases. Some of the

hurdles that prosecutors faced

in the past have become less

daunting: The grand jury, for

example, is now considered a

benefit to the Division despite its

inherent dangers. And some

people feel that the impact of

successful prosecutions has

grown in significance, achieving

the federal government’s central

aims in intervention: promoting

public confidence in the rule of

law, deterring future misconduct

by other officers, encouraging

vigorous local prosecution, and

establishing an appropriate and

active role for U.S. Attorneys.

THE BENEFITS AND DANGERS
OF THE GRAND JURY
Before federal prosecutors can

charge anyone with a felony, they

must persuade a federal grand

jury to indict. The task of a grand

jury is to determine whether suf-

ficient evidence, or “probable

cause,” exists to charge a police

officer with a crime. In police

misconduct cases, the Civil

Rights Division uses the grand

jury more expansively than in

routine prosecutions, for the

grand jury system provides par-

ticular benefits in such cases.

A key feature of the federal

grand jury is its subpoena author-

ity. Grand juries can issue sub-

poenas for the appearance of

witnesses and the production of

evidence—including personnel

files, police reports, and radio

transmissions. Thomas Perez,

Deputy Assistant Attorney Gen-

eral for Civil Rights, argues that

this power benefits prosecutors

and police officers and their de-

partments alike. A subpoena for

documents, he explains, protects

a department’s integrity because

police have no choice but to hand

evidence over to the grand jury. If

it was not obligated to do so, the

department would be in an un-

tenable position. Handing docu-

ments over would damage morale

as officers might conclude that

the department had prejudged the

officer. Not handing them over,

on the other hand, would under-

mine public confidence in the

department. “Similarly,” Perez

continues, “officers are under-

standably reluctant to provide

inculpatory evidence against a

fellow officer. A subpoena leaves

them little choice but to testify.”12

A second set of benefits flows

from the requirement that federal

grand jury proceedings be con-

ducted in strict secrecy. Testimony

is not disclosed except by wit-

nesses themselves, unless a case

goes to trial. The purpose of this

secrecy is both to protect the tar-

get of the investigation, in case

the allegations are false, and to

protect witnesses.

Despite these benefits, Civil

Rights Division staff recognize

Thomas Perez



12 P R O S E C U T I N G  P O L I C E  M I S C O N D U C T

different view, arguing that the

federal government should be

more active in responding to local

police abuse by taking more cases

to grand jury. They point out that

using the grand jury for a large

number of cases—even those that

are weak—might create an im-

pression that the Division is tak-

ing action. Days argues that doing

so unfairly and unrealistically

raises public expectations: “When

these cases come back without an

indictment, it reduces the cred-

ibility of the Civil Rights Division

and the federal government. It

makes people very cynical about

asking us to come in on subse-

quent investigations.” In other

words, pursuing a weak case and

losing may well be a worse signal

to send to both officers and the

community than not pursuing it

at all.

DEFINING THE CIVIL RIGHTS
DIVISION’S ROLE
The Division still struggles with

many of the limitations that have

historically framed criminal

prosecutions—local unease with

federal intervention, jury sympa-

thy for police officers, and the

enduring problem of institution-

alized misconduct, among others.

Despite these limitations,

however, individual prosecutions

can achieve important long-term

goals, as well as vindicate the

rights of individual victims of

police abuse. The 1990 prosecu-

tion of two officers in Ironton,

Ohio, illustrates this potential

for success.

Thomas Perez, recounts the

case of United States v. Bryant and

Ackison in Ironton, a small town

in southeast Ohio:

As in many such towns, the

chief of police wields considerable

power, and there are no external

James Turner

“The premise that bureau-

crats from Washington

should second guess the

actions of local officers who

were serving the public on

the front line of law and

order was a hard sell

everywhere.”

— James Turner

that lack of public and media

access to information about grand

jury proceedings does raise prob-

lems—particularly in sensitive

police brutality cases. Isabelle

Katz Pinzler remembers that in

her year as Acting Assistant Attor-

ney General, she was confronted

with a number of situations in

which she was unable to provide

families and communities of al-

leged victims with the informa-

tion for which they asked:

This happened where we either

couldn’t prove the case or, in one

instance, knew as a result of the

investigation that in fact there

hadn’t been police abuse. I’m

referring to a case of a prisoner

who died in federal custody. After

a very lengthy investigation, we

determined that this man commit-

ted suicide. But his family didn’t

believe that—and there was a

great deal of press about it.

Because all the information

making it clear that there was no

misconduct was presented in

grand jury, we couldn’t talk

about it.

Katz Pinzler recognizes that

this secrecy results in justifiable

frustration:

You hear the story and think

that something is going on, that

there’s some conspiracy and the

Civil Rights Division is part of it. I

found myself just saying, ‘Trust

me. If you knew what I know, you

wouldn’t be concerned about

this—it’s really not a prosecutable

offense.’ But that undermines

confidence in the system.

As a result, Drew Days believes

that the Civil Rights Division

should not take cases to grand

jury unless there is a strong

chance of indictment. As he puts

it, “Never use them unless you

are really serious.” Others take a
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mechanisms of control, such as

civilian review boards. The federal

government is effectively the only

mechanism of control. When the

federal investigation began in

1990, William Ackison was chief

of police. His department con-

sisted of approximately 20

officers, one of whom was David

Bryant, Ackison’s son-in-law.

The FBI received complaints

from two residents of Ironton

alleging that Bryant used unrea-

sonable force against them. In

both incidents, the victims

sustained multiple lacerations to

the head when Bryant struck them

with his nightstick. After a brief

investigation, an FBI agent

discovered that civilian and police

witnesses were reluctant to

cooperate because they were afraid

of Chief Ackison. The situation

worsened when Chief Ackison

circulated a carefully drafted

memorandum informing all

employees that they were not

required to talk to the FBI agent.

Most employees interpreted this

memorandum to mean that they

were not permitted to talk.

Moreover, Ackison explicitly told

one officer that if he testified, he

would be fired.

At the conclusion of the grand

jury investigation, Bryant was

charged with five violations of

federal law in connection with five

separate incidents of alleged

brutality, and Ackison was

charged with two counts of

obstruction of justice. Bryant and

Ackison were convicted and

sentenced to 63 and 46 months of

incarceration, respectively.

In many respects, Ironton

had become Chief Ackison’s

fiefdom. Feeling above the law, he

intimidated officers into silence.

The investigation and prosecution

began to restore the community’s

belief in the rule of law and

respect for their government. The

prosecution sent a clear message

to the officers that the federal

government will vigorously

investigate police misconduct.

Years later, officers vividly recalled

the prosecution and expressed a

strong desire to avoid a repeat.

FULFILLING OBJECTIVES
The successful prosecution of

Bryant and Ackison fulfilled the

Division’s central objectives in

pursuing police misconduct

cases. First, the Division aims to

promote public confidence in the

government and its respect for

human rights. By intervening,

prosecuting, and convicting, the

Division demonstrated to the

citizens of Ironton and other de-

partments that the federal govern-

ment is serious about civil rights.

Second, the Division aims to

deter police from engaging in

misconduct. The Ironton prosecu-

tion sent a message to the other

officers in the small department

that abuse is intolerable, a mes-

sage they remember. Drew Days

believes that federal prosecutions

and awareness of the Division’s

work can leave a strong impres-

sion on local police leaders and

officers: “Writing letters, meeting

with governors, meeting with

state attorneys general, meeting

with police chiefs—that will make

headlines. It shows that there is

always a chance that your case

may be the one in which federal

authorities take an interest and

prosecute.”

Third, the Division aims to en-

courage local officials to control

misconduct themselves. Cases

like Ironton can advance this goal

if the successful federal prosecu-

tion motivates local authorities to

pursue these cases themselves.

The Civil Rights Division remains

committed to the key principle of

federalism: retaining states as

primary law enforcement actors

and intervening when they fail, or

are unable, to play this role. As

then Assistant Attorney General

John Dunne argued before Con-

gress in 1991, federal prosecutors

“are not the ‘front-line’ troops in

combating instances of police

abuse. That role properly lies with

the internal affairs bureaus of law

enforcement agencies and with

state and local prosecutors. The

federal enforcement program is

more like a ‘backstop’ to these

other resources.”13

According to Bill Lann Lee, the

Division’s role continues very

much to serve as a backstop to

local and state authority. The

Rodney King case is perhaps the

best known example of the Divi-

sion playing this role. This defer-

ence to state prosecution is

crucial because tensions surface

when federal authorities bring

criminal cases against local offi-

cials. James Turner explains that

this has always been a problem

for the Division: “The premise

that bureaucrats from Washing-

ton should second guess the

actions of local officers who were

serving the public on the front

line of law and order was a hard

sell everywhere.”14

Establishing the most effective

relationship between U.S. Attor-

neys and its own prosecutors rep-

resents the fourth aim of the Divi-

sion today. Tension sometimes

characterizes the relationship be-

tween local U.S. Attorneys and

the Civil Rights Division in “Main

Justice.” As Drew Days recalls,

when he was Assistant Attorney

General for Civil Rights under the

Carter administration, “there

were U.S. Attorneys who didn’t

want anything to do with civil

rights enforcement. The best
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THE DIVISION’S BACKSTOP ROLE:

THE rodney king CASE

On March 3, 1991, George Holliday secretly videotaped
four Los Angeles police officers as they surrounded black
motorist Rodney Glen King, shot him with Tasar darts, de-
livered 56 blows to his body using batons, and kicked his
head and body six times. Twenty-three other officers stood
by and watched without intervening. As a result of the
beating, Rodney King suffered multiple skull fractures;
permanent brain damage; a broken ankle, jaw and leg; a
shattered eye socket and cheekbone; kidney damage; and
neurological damage that resulted in paralysis on the left
side of his face. After a prolonged local investigation, the
District Attorney brought 11 charges against four officers
and took the case to trial. On April 29, 1992, a Simi
Valley jury acquitted the officers of 10 of the counts,
resulting in massive civil unrest.

The perception that a gross
injustice had occurred, as
well as the public outcry that
followed, prompted the Civil
Rights Division to commence
its own investigation into and
review of the case. After ex-
amining the evidence, Divi-
sion prosecutors decided to
go ahead. They took the case
to grand jury and won an indictment. It then
went to trial and resulted in two convictions. In
the Rodney King case, the Division waited for
the outcome of the local prosecution. When it
failed, federal prosecutors intervened. Should
the Division have preempted the state prosecu-
tion from the start? The backstop policy sug-
gests not, despite the tragedy the failed pros-
ecution caused.

Top: Rodney King, 25, shows a bruise on
his chest several days after he was beaten
by LAPD officers. Left: Stacey Koon,
Theodore Briseno and Laurence Powell,
three of the officers charged with violating
Rodney King’s civil rights.
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version of that was, ‘you are the

experts, so you do it.’ The worst

version was, ‘I don’t want

anything to do with you. I’m

never going to become governor

or senator if I get involved in

those cases’.”

On the other hand, Days notes,

there are U.S. Attorneys who are

highly motivated to take on civil

rights cases. The U.S. Attorney’s

office in Houston, for example,

housed a civil rights unit that

prosecuted police misconduct.

“We need an effective and respect-

able federal presence in civil

rights enforcement,” Days

concludes. “And particularly with

respect to police misconduct,

this has to include much more

measurable and impressive par-

ticipation from U.S. Attorneys

than has been the case up until

now.” The norm today is for the

Division to prosecute cases jointly

with local U.S. Attorney offices,

according to Bill Lann Lee.

These four aims continue to

guide the Division today as it

chooses when and where Wash-

ington should intervene and pros-

ecute police misconduct. Indi-

vidual prosecution can advance all

of these aims. But such criminal

prosecutions only define part of

the federal government’s respon-

sibility, particularly in depart-

ments where misconduct is

widespread. Since the late 1970s,

therefore, Division staff have

attempted to find additional tools

that could provide solutions to

the problems unaddressed by

criminal prosecutions. The

passage of the Violent Crime

Control and Law Enforcement

Act of 1994 gave the Division

such a tool.

CIVIL SUITS AGAINST A pattern-or-practice
OF MISCONDUCT

As we have seen, prosecutors

and advocates have long argued

that civil actions against depart-

ments—such as the one that the

Division attempted to bring

against the Philadelphia Police

Department in 1979—should

be made part of the federal

government’s arsenal against

police misconduct. The beating

of Rodney King focused congres-

sional attention on the problem

of police misconduct, and in

1994—15 years after United States

v. City of Philadelphia—the Violent

Crime Control and Law Enforce-

ment Act (the omnibus Crime

Bill) included a provision that

awarded “pattern-or-practice”

authority to the Department of

Justice for the first time.15

When Civil Rights Division

prosecutors gather sufficient evi-

dence of systematic violations of

constitutional rights or federal

law by a police department, they

may seek a judge’s statement of

the legal standards that govern

that department (declaratory re-

lief) and a court order that forces

it to abide by those laws (equi-

table relief). This order can

specify reforms that the depart-

ment must implement in order to

avoid further legal action.

Pattern-or-practice suits are

pursued by the Division’s Special

Litigation Section. In order to

obtain declaratory and equitable

relief, the Section’s prosecutors

must prove in court that a law

enforcement agency either has an

illegal policy, or that a set of inci-

dents constitute a pattern of un-

lawful conduct. The Division

need not prove that discrimina-

tory motives prompted the policy

or conduct in question; but while

in criminal cases evidence of

misconduct must establish proof

“beyond a reasonable doubt,” in

civil cases the proof must satisfy

a lower standard of a “preponder-

ance of the evidence.”16  Conduct

constituting a pattern or practice

of misconduct can include exces-

sive force, harassment, false

arrests, coercive sexual conduct,

and unlawful stops, searches,

and arrests.
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THE  f i rst  PATTERN-OR-PRACTICE SUITS

The Civil Rights Division used

its new pattern-or-practice author-

ity for the first time in 1996.

Special Litigation Section pros-

ecutors alleged that, since 1990,

the police department in Pitts-

burgh, Pennsylvania had engaged

in systematic violations of the law

in its misconduct investigations

and its training, supervision, and

discipline procedures.17  They

based these allegations on a long

process of interviewing police

officials and witnesses to alleged

abuse, reviewing police records,

and evaluating departmental

policies with the help of experts.

The defendants—which

included the Pittsburgh Bureau

of Police (PBP) and the Depart-

ment of Public Safety (DPS)—

denied all the Division’s allega-

tions. However, they agreed that

the best way to avoid the risk and

costs of the federal suit, as well

as future claims of systematic

misconduct, was to reform their

managerial practices and proce-

dures. They therefore entered

into a consent decree with the

Division that established compre-

hensive and specific measures to

improve their conduct. The

consent decree was approved by

the Court on April 26, 1997, and

included the following reforms:

• The PBP must keep automated

records on the performance of

every officer. This includes an

early warning system to identify

problem officers.

• The PBP must implement a

use of force policy that is in

compliance with laws and pro-

fessional standards. It must also

develop a use of force reporting

system.

• Only specially trained personnel

are allowed to conduct strip

searches, and only when autho-

rized by a supervisor.

• The City must analyze reports

of racial bias and use of racial

epithets on a quarterly basis.

• Police officers who are arrested,

charged, or accused of untruth-

fulness, physical force, racial

bias, or domestic violence in

a civil suit must notify their

employers.

• Cultural sensitivity training

must be expanded to include

training in communications

skills and avoiding improper

racial, ethnic, and sexual

communications.

• An independent auditor must

prepare quarterly reports on

compliance with all aspects of

the order.

The consent decree is an order

of the court with a five-year active

life. The City of Pittsburgh must

be in compliance with its de-

mands within three years—that

is, by April 2000—and must

maintain these standards for two

more. It can then petition to va-

cate the decree. The judge who

approved the decree also deter-

mines whether the City is in com-

pliance with its terms.

The Civil Rights Division en-

tered into a similar consent de-

“I believe that it is perhaps

not the best use of resources

to bring criminal prosecu-

tions. I say let’s go for pattern-

or-practice.”

—John Dunne

John Dunne
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THE POTENTIAL FOR INSTITUTIONAL reform

Because pattern-or-practice

authority is a relatively new devel-

opment, scholars, prosecutors,

and other observers are reluctant

to draw firm conclusions about

these federal civil actions at this

point. But they note that these

suits give the Division the consid-

erable capability to open up an

entire law enforcement organiza-

tion to scrutiny. As the Pittsburgh

and Steubenville consent decrees

illustrate, pattern-or-practice suits

force departments to reassess and

reform entire managerial, train-

ing, and disciplinary systems.

Proponents of these suits be-

lieve that they can generate mean-

ingful institutional reform in at

least three ways beyond the de-

tailed terms of the consent de-

crees themselves. First, they en-

gage police leadership in the

process, and it is they who set the

tone on civil rights in their depart-

ments. As John Dunne explains,

In going to speak to the

National Police Academy as

Assistant Attorney General, I was

very troubled by remarks made by

middle-level career police officers

who were identified as prospective

leaders. They showed very little

interest in the work of the Civil

Rights Division and the standards

to which we believe their opera-

tions should be held. Like so

many other things, this attitude

starts at the top. Unless our

message gets across to chiefs,

mayors, and those who have

ultimate responsibility, problems

are going to continue.

Consent decrees are therefore

particularly powerful, Dunne ar-

gues, because they force leaders

and top-level officials to commit

to reform:

If you can get a police chief, a

mayor, or a governor to be a

signatory to a piece of civil

litigation, I think you are going to

achieve a great deal more in

producing a proper standard of

conduct throughout the depart-

ment. It’s got to start at the top.

Dunne also believes that pat-

cree on August 28, 1997 with

the City of Steubenville, Ohio.

Earlier that year, the Division had

filed a civil suit against the

Steubenville Police Department,

accusing it of engaging in a pat-

tern-or-practice of subjecting civil-

ians to excessive use of force,

false arrests, charges, and reports,

and improper stops, searches, and

seizures. Police officers in

Steubenville reportedly beat wit-

nesses of misconduct, falsified

reports, and tampered with offi-

cial police records in order to

cover up misconduct. As in Pitts-

burgh, the department denied the

allegations. But, among other re-

forms, the city agreed to improve

training, implement use-of-force

guidelines and reporting proce-

dures, create an internal affairs

unit, and develop a system to

track civilian complaints and civil

lawsuits against officers.18

“I want it both ways. I think

we still have to do the

criminal prosecutions and

bring pattern-or-practice

suits.”

— Isabelle Katz Pinzler

Isabelle Katz Pinzler
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tern-or-practice suits are less

threatening to the public than

criminal prosecutions aimed at

individual police officers. He

explains, “As outrageous as an

individual officer’s conduct may

be, deep down the average

citizen may think, ‘this cop in

blue stands between me and the

evil forces in the community.’ On

the other hand when the public

sees a litany of stipulations to

which a police department has

agreed, it’s palatable.” Members

of the public who are concerned

about law and order may ulti-

mately see institutional change as

fairer than targeting the behavior

of particular police officers. This

may result, Dunne argues, in

greater public support for efforts

to reform the police.

Finally, reform packages that

result from pattern-or-practice

suits have a wider national impact

than sanctions resulting from

localized criminal cases. Although

the consent decrees reached in

Pittsburgh and Steubenville were

tailored to problems within those

specific departments, they have

been used as models of reform

by other law enforcement agen-

cies.19 They offer those interested

in remedying misconduct a

tangible set of changes that can

be effected in departments

throughout the country.

As experience with these suits

grows, observers are pointing out

that they require resources long

after the litigation is concluded.

As Stephen Pollak asks, “What is

the federal government doing to

monitor these orders? Are they

just another set of orders out

there that everyone will forget

about in a few years?” Questions

like these about the use of Divi-

sion resources have opened up a

debate about the relative merits of

criminal and civil cases, and the

priority the Division should give

to each in future efforts to pros-

ecute police abuse of power.

James Turner argues that

pattern-or-practice “rounds out

a comprehensive system for the

protection of federal rights,” sug-

gesting that it is part of a greater

whole.20 Similarly, Isabelle Katz

Pinzler concludes, “I want it both

ways. I think we still have to do

the criminal prosecutions and

bring pattern-or-practice suits.”

However, she acknowledges that

“there aren’t enough resources in

pattern-or-practice right now.”

John Dunne reaches a different

conclusion. “For many years,” he

argues, “criminal prosecution was

the only act in town. But pattern-

or-practice authority casts a whole

new light on the matter of Civil

Rights Division responsibility.”

This new option leads him to

urge heavy, if not exclusive,

emphasis on these civil actions.

“I say let’s go for pattern-or-prac-

tice cases,” he says. “I believe

today that it is perhaps not the

best use of resources to bring

criminal prosecutions—because

of the blue wall of silence, be-

cause of the burden of proof in

criminal cases, and because these

few isolated convictions have not

had the trickle down effect that

one would hope for.”

Others argue that cost-benefit

analysis should never cause the

Division to abandon the vindica-

tion of individual rights. Drew

Days, for one, still believes that

federal authorities have a moral

obligation to vindicate victims of

police abuse, such as Rodney

King, using individual criminal

prosecutions. As he says,

If somebody is dead or seriously

wounded as a result of police

brutality, something has to be

done about it. From the stand-

point of the federal government,

there is no higher responsibility.

That really is at the heart of

constitutional government. If the

federal government is not going to

protect people’s rights against this

type of abuse, then what does

federal government exist to do?

The Division, according to Bill

Lann Lee, will continue to exer-

cise both its civil and criminal

jurisdiction. But this debate about

the Division’s most appropriate

and effective roles in responding

to police misconduct promises

to continue as prosecutors,

advocates, and the public learn

more about the actual long-term

costs and benefits of this new

civil authority.

“If somebody is dead or

seriously wounded as a result

of police brutality, something

has to be done about it.

From the standpoint of the

federal government, there is

no higher responsibility”

— Drew Days

Drew Days
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The meeting of former and current officials of the Civil Rights Division,

held at the Vera Institute of Justice on June 8, 1998, is part of an ongoing

effort at Vera to explore ways in which democratic societies hold their

police accountable for both public safety and treatment of citizens.

In the last year, we have tested the ideas of democratic policing and

accountability laid out in the introduction by Chris Stone through conver-

sations with police, government officials, representatives of nongovern-

mental organizations, and academics in many countries where democracy

is fresh and evolving: Argentina, Brazil, Chile, India, South Africa,

Uganda, Hungary, Poland, and Russia. We added to this list New York

and Los Angeles, two U.S. cities that have served for years as crucibles

of police reform.

Today Vera is working on many fronts to explore these themes more

deeply. We are producing original research on several topics: the regulation

of various models of private policing, local collaborations between police

and community-based organizations to address public safety, and policing

practices in New York City that are credited with the City’s dramatic drop

in crime over the last four years. In addition, we are collecting information

from around the world about both the successes and failures of police in

democratic societies to address citizens’ concerns about crime and to treat

civilians fairly.

The products of Vera’s work are available to anyone with interest in

this topic. A comprehensive bibliography is posted on our website

(www.vera.org). It contains more than 500 references on policing and

related topics from all regions of the world. In the future, visitors to the

website will also find the texts of our research reports and of papers

we have commissioned from international criminal justice and human

rights experts.

If you would like to share information with Vera about your work on

international police accountability and public safety, or if you would like

more information about Vera’s activities in this area, contact Heather Ward

at (212) 334-1300 (hward@vera.org).
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