Reducing Sentencing Disparity by Increasing

Judicial Discretion

During twenty-three years of practice in the federal courts
in Texas, Alabama, New York, and Vermont, I have come
to two conclusions. First, a prosecutor’s decision to charge
a defendant in federal court, and what charges to bring, is
vastly more determinative of the sentence than any other
factor in the process—much more than the identity of the
particular judge hearing the case. Second, the judicial
discretion of individual judges helps prevent far more
unwarranted disparity and unwarranted uniformity than
it causes.

l. Prosecutors’ Decisions Are the Primary Source

of Unwarranted Disparity
When I was an assistant federal public defender in Beau-
mont, Texas, a large portion of my cases involved illegal
drugs transported east on Interstate 10. About twenty
miles southwest of Beaumont is the line dividing Cham-
bers and Jefferson counties. Chambers County is in the
Southern District of Texas and Jefferson County is in the
Eastern District. If individuals are transporting roo kilo-
grams of marijuana on I-10, it makes a world of difference
where they are stopped and arrested. In Chambers
County, there is virtually no chance that charges will be
filed in federal court because such a case is considered too
small. The defendant will be prosecuted in state court, and
might pay a large fine and receive probation. In Jefferson
County, the case will likely become a federal prosecution
involving a mandatory five-year prison sentence. The two
cases do not differ except in an imaginary line on the high-
way and in two districts’ charging policies.

During my entire time in Beaumont, I never saw a
federal immigration crime charged. The reason was not
because no noncitizens were living in Southeastern
Texas in violation of federal law; rather, no such crimes
were charged because there was no active Border Patrol
or Immigration and Customs Enforcement office looking
to make cases. In the Northern District of New York,
where I now work as a federal public defender, a large
portion of the docket comprises immigration offenses.
Even individuals entering the United States with legiti-
mate political asylum claims have been prosecuted.’
Clearly, decisions made by the federal government
regarding where federal criminal laws will be enforced,

and where they will not, has a drastic effect on national
sentencing disparity.

These systemic disparities occur because United States
Attorneys have different priorities based on such factors
as the coordination between state and federal law enforce-
ment, a district’s proximity to an international border,
peculiarities within different prosecutors’ offices, and
whether the population of a given area is urban or rural.
When the sentencing guidelines were mandatory, varia-
tions occurred among districts and circuits,* and these
variations increased in drug trafficking cases as judges
compensated for the unwarranted severity of the drug traf-
ficking guidelines.> Some of these regional disparities are
simply inherent, unavoidable, and warranted.# The kinds
of offenses and their seriousness, as well as community
views of just punishment, differ by district. Because “retri-
bution imposes punishment based upon moral culpability
and asks [what] penalty is needed to restore the offender to
moral standing within the community,”s the “community
view of the gravity of the offense” and the “public concern
generated by the offense” are relevant, as Congress itself
recognized.® See United States v. Cavera, 550 F.3d 180, 195
(2d Cir. 2008) (en banc); United States v. Politano, 522 F.3d
69, 72 (1st Cir. 2008). By failing to take into account local
conditions and norms, a blind application of the guidelines
can foster unwarranted disparity.”

Many other disparities are merely fortuitous. For
instance, in a multi-defendant case, when a defendant
is debriefed pursuant to a cooperation agreement, self-
incriminating information may not be used to calculate
his guidelines (See U.S.S.G. § 1B1.8). However, by incrimi-
nating others, that first defendant prevents the other
defendants from receiving that same benefit—even if
their assistance to the government was not motivated by
his cooperation—because the information against them
will be deemed as coming from an independent source.
Equally arbitrary is that even the initial cooperating
defendant will lose this benefit if the statements are not
made pursuant to a negotiated agreement, which the
defendant may not have pursued if he lacked the neces-
sary understanding and also lacked a lawyer to assist
him. When defendants are arrested late on a Friday, the
one who hires counsel immediately can get this benefit,

Federal Sentencing Reporter, Vol. 22, No. 2, pp. 81-84, ISSN 1053-9867 electronic ISSN 1533-8363.
©2o010 Vera Institute of Justice. All rights reserved. Please direct requests for permission to photocopy
or reproduce article content through the University of California Press’s Rights and Permissions website,
http://www.ucpressjournals.com/reprintInfo.asp. DOI: 10.1525/f51.2009.22.2.81.

FEDERAL SENTENCING REPORTER « VOL. 22, NO. 2 -

DECEMBER 2009

A s J% = 4
=]

ALEXANDER

BUNIN

Federal Public

Defender, Northern
District of New York

Adjunct Professor,

Albany Law School,

Union University

81



82

whereas the others must wait until the next week for the
appointment of counsel.

Even if one accepts the false concept that disparity is
defined only as sentences below the guideline range, the
government is more of the cause than are judges. The
nationwide rate of below-guideline sentences sought by
the government is much higher than that at which judges
impose below-guideline sentences without the govern-
ment’s approval (government-recommended sentences,
25.3%; judges’ sentences, 15.9%). And even these rates
overstate the extent to which judges are acting over the
objections of prosecutors.® Concern with disparity should
be focused on judicial departures and variances only if
one accepts the premise that any nonguideline sentence
sought by the prosecution is warranted—a premise at
odds with the United States Sentencing Commission’s
own research and Congress’s concern with unwarranted
disparity caused by plea bargaining.9

Judges are required to impose sentences that are suffi-
cient but not greater than necessary to achieve the purposes
of sentencing. Those sentences, which are announced in
public and are subject to appellate review, are based on all
of the relevant facts of the offense and the offender. On
the other hand, Department of Justice policies require fed-
eral prosecutors to seek the harshest sentence possible.
Although this directive is supposed to be national, some
offices follow it and others do not. All of these decisions by
prosecutors are made in secret and are not subject to
appellate review.

Most often, the policy to seek the harshest penalties
that are potentially applicable to a case is used either as a
threat to induce guilty pleas and cooperation, or as a pun-
ishment for going to trial. The disparities in whether and
how this policy is implemented depend on different phi-
losophies among U.S. Attorneys, of supervisors within
their districts, and of individual line prosecutors. Each
U.S. Attorney’s Office has its own standards for rewarding
cooperation, and these can vary even among divisions in
the same district. Despite having a substantial number of
immigration cases (about 21%), as well as a lengthy inter-
national border, my district has no fast track program. It is
difficult to see any relevant difference between some of
the districts that lack fast track programs and those that
have them.

Il. Judges Prevent Far More Disparity than They Cause
I have appeared as defense counsel in federal sentencing
hearings before at least 18 different United States District
Judges in a half-dozen districts. Some judges spent their
entire time on the bench implementing the sentencing
guidelines. A few preceded that model. In Beaumont, I
appeared before the late Hon. Joe Fisher, who had been
appointed by President Eisenhower and spent 35 years as
the sole federal district judge for Eastern Texas. For 38
years, he sentenced defendants without any guidelines.
Among the various judges before whom I have appeared,
virtually all expressed dissatisfaction with mandatory

minimum punishments, particularly in drug crimes.
Some did not like mandatory guidelines. However, none
of those judges indicated that they wanted to go back to a
system having no guidance of any kind except at the top
and the bottom of the statutory range. All appreciated the
assistance of the guidelines and only felt unnecessarily
constrained when some requirement—whether a manda-
tory minimum, a prohibition on departure, or a restrictive
appellate interpretation—kept them from fairly and indi-
vidually addressing the defendant appearing before them.

The current advisory guideline system is better than
what preceded it. Unwarranted disparity can result from
the exercise of discretion, as when prosecutors apply charg-
ing or plea bargaining criteria that are unrelated to, do not
advance, or thwart sentencing purposes.’® But unwar-
ranted disparity can also result from the restriction of
discretion, as when judges were precluded by the manda-
tory nature of the guidelines from considering relevant
offense and offender characteristics,”” and were required
to impose a guideline sentence when the guideline itself
was unsound.” Judges can now act as a check on the
unwarranted disparity created by prosecutorial charging
and plea practices.

Judges must now impose a sentence that is sufficient,
but not greater than necessary, to achieve just punish-
ment, respect for law, deterrence, protection of the public,
and rehabilitation (18 U.S.C. § 3553(a)). In doing so,
judges must consider the applicable guideline range, all
of the circumstances of the offense, and the history and
characteristics of the defendant. Because judges are com-
fortable with the process of calculating and applying
guidelines, and because the guideline range is still the ini-
tial benchmark, the change from mandatory to advisory
guidelines has had no dramatic effect. The national rate
of below-guideline sentences—both those requested by
prosecutors and those imposed by judges without the gov-
ernment’s agreement—has increased only moderately
since before Booker. The average sentence length is about
the same as it was in 2003.% Currently, however, defen-
dants are no longer told that the judge has no choice but
to impose an excessive sentence. Judges can explain the
sentence in terms of the defendant’s situation and what
purpose the sentence is meant to accomplish. Today’s sen-
tences are more just, honest, and respectful. Except when
a mandatory minimum statute applies, judges are no lon-
ger required to impose sentences that they believe are too
severe.

The advisory guideline system can result in the evolu-
tion of more humane and rational guidelines. Judges can
openly disagree with a flawed guideline, even in an ordinary
case.'# As the Supreme Court has said, when judges sen-
tence outside the guideline range based on the purposes
and factors set forth in § 3553(a), those judges are providing
“relevant information” to the United States Sentencing
Commission so that the guidelines can “constructively
evolve over time, as both Congress and the Commission
foresaw” (Rita, 551 S. Ct. at 358). The “Commission
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remains in place, writing Guidelines, collecting information
about actual district court sentencing decisions, under-
taking research, and revising the Guidelines accordingly”
(Booker, 543 U.S. at 264).

The fact is, many of the new below-guideline sentences
judges are imposing actually prevent rather than increase
unwarranted disparity. The guideline sentence in many
cases is too severe given the nature of the crime, because
the guidelines fail to take into account many relevant miti-
gating factors, such as the culpability of the defendant.
The factors comprising the guidelines often bear little or
no relationship to the seriousness of the offense. Take, for
example, a minor player in a drug conspiracy who has no
control over the quantities distributed. Similarly, with the
advancement of computers and the Internet, a defendant
can easily download thousands of pornographic images
with the single click of a mouse. When the severity of the
offense depends on events that are merely fortuitous, a
sentence within the guideline range creates, rather than
prevents, true disparity.

Under the mandatory guidelines, judges, prosecutors,
and defense lawyers, alone or together, often circum-
vented the guidelines to reach a sentence that is more
just,’s but this “institutionalized subterfuge” is no longer
necessary or acceptable. See Spears v. United States, 129 S.
Ct. 840, 844 (2009). As judges impose sentences based
on sentencing purposes, they are openly issuing more
below-guideline sentences, because the guidelines recom-
mend sentences that often are more severe than necessary
to achieve sentencing goals. Judges are also using their
discretion specifically to avoid unwarranted disparity and
excessive uniformity. If the Commission reacts by reduc-
ing the severity of the guidelines, more sentences will fall
within the guideline range.

Judges can now avoid both unwarranted disparity and
unwarranted uniformity because they must consider all of
the “nature and circumstances of the offense and charac-
teristics of the offender” that are relevant to sentencing
purposes. See 18 U.S.C. § 3553(a)(1); Gall v. United States,
128 S. Ct. 586 (2007).)° As the Attorney General has said,
“[N]ot every disparity is an unwelcome one.” Put another
way, sentences that differ one from another or that differ
from the guideline range are often warranted. When
Congress enacted the Sentencing Reform Act (SRA), it
recognized that disparities based on factors relevant to the
purposes of sentencing were not only inevitable but also
desirable (S. Rep. No. 98-225 at 52—353, 150, 161 (1983)). It
therefore directed the Commission to reduce (not elimi-
nate) unwarranted sentencing disparities (28 U.S.C. §
994(f)), and to maintain sufficient flexibility to permit indi-
vidualized sentencing (28 U.S.C. § 991(b)(1)(B)). However,
again quoting the Attorney General, “[t]he desire to have
an almost mechanical system of sentencing has led us
away from individualized, fact-based determinations
that . . . within reason, should be our goal.”*

Rather than uniformity in sentencing, the SRA called
for avoidance of unwarranted sentencing disparities.

When judges decline to follow guidelines that create
unwarranted disparity or excessive uniformity, they are
preventing these problems. As the Supreme Court has
suggested, “[A]dvisory guidelines . . . and ongoing revision
of the Guidelines in response to sentencing practices will
help to ‘avoid excessive sentencing disparities™ (128 S. Ct.
at 573-74, quoting Booker, 543 U.S. at 264). As “the Com-
mission revis[es] the advisory Guidelines to reflect actual
sentencing practices consistent with the statutory goals, . . .
district courts will have less reason to depart from the
Commission’s recommendations” (Rita, 1277 S. Ct. at
2482-83; Scalia, J., concurring). Reasoned judicial discre-
tion is needed to reduce the unwarranted disparity and
unwarranted uniformity that is embedded within the fed-
eral sentencing guidelines.
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